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1. Purpose of Report 

1.1 To provide Members with information sought specific to the consideration of the 
adoption of the draft Hot Food Takeaway Supplementary Planning Document 
(“SPD”), including the legal advice sought at Members request. 

2. Decision(s) Recommended 

2.1 On the basis of the legal advice provided by Kings Chambers, the draft SPD does 
not represent a sound basis for adoption, and should not proceed in its current form.  

  



2.2 Scrutiny Board is requested to consider the options set out in Section 4 of this report 
and provide a recommendation to the Cabinet Member on the preferred way forward. 

3. Background 

3.1 On 16 March 2015 the Cabinet Member for Economic Development and Land 
agreed at his decision making session to refer the work to date on the Hot Food 
Takeaway SPD to Scrutiny Board. 

3.2 The Council adopted a new Council Plan in April 2014, and Health and Well-being is 
now one of the Council’s top 4 strategic priorities for action. Obesity is one of the 
biggest health challenges facing the UK with over a quarter of adults being classed 
as obese. The estimated cost to the NHS of tackling obesity in Solihull for 2012/2013 
was £13.6 million. Obesity raises the risk of numerous medical conditions, including 
Type 2 diabetes, cancer, heart and liver disease and shortens lifespan. 

3.1 Hot food takeaways do not directly cause obesity; however, the majority of shops 
offer food high in calories, fat and salt, which in regular consumption leads to 
unhealthy weight gain. A 2014 article published in the British Medical Journal also 
shed light on the relationship between access to fast food outlets and obesity levels. 
Exposure to hot food takeaways was positively and significantly associated with 
consumption of takeaway food – and in certain cases the group of people most 
exposed to hot food takeaways were more than twice as likely to be obese than be a 
normal weight. 

3.2 Given the growing obesity levels in Solihull, and in light of guidance from Public 
Health England on regulating the growth of fast food outlets, it was agreed to explore 
the preparation of a Supplementary Planning Document to supplement Policy P18 of 
the adopted Local Plan. Policy P18 ‘Health and Well-Being’ states that the Council 
will resist development proposals for hot food takeaways in areas where there is 
already a high concentration of such uses, and in particular around schools. 

3.3 A Supplementary Planning Document (SPD) should set out the detail for how Local 
Plan policy will operate. It should comply with the thrust of both local and national 
planning policies.  The SPD should give applicants a clear steer on the local 
authority’s position before submitting a planning application and aid development 
management’s decision making process in a sound and robust manner. 

3.4 The draft SPD has evolved as part of the Council’s broader Health and Well-Being 
programme, with input from colleagues in Public Health, Solihull Observatory, Food 
Strategy group, Community Safety, the Healthy Schools Programme, and West 
Midlands Police. The Council has adopted its Solihull Food Strategy & Action Plan 
2015 – 2017, Focus on Food, which will be implemented in partnership with local 
businesses and communities; as well as setting up a Food Forum to drive the 
agenda forward. 

3.5 Consultation on the draft Hot Food Takeaways SPD took place from 6th October to 
17th November 2014. 

3.6 14 responses were received, including three Ward Members, Cllr Allport, Cllr Doyle 
and Cllr A Hodgson, as well as statutory bodies, planning consultants and fast food 
operators. 

3.7 Transcripts of the responses are contained at Appendix B, The main issues raised in 
the responses are summarised as follows: 



 General support for providing further guidance above and beyond the Local Plan 

 A concentration policy using specific percentages would not be National 
Planning Policy Framework (NPPF) compliant, as it is not possible to 
demonstrate a quantitative harm between a proposal that was at 10% or one that 
was at 11% or 12%. 

 Clear disagreement regarding how a buffer around schools could or should be 
included. It is suggested that the proposed buffer around schools should include 
infant/junior schools as well as secondary schools; however there is not the 
evidence to support this. The suitability of the planning process for delimiting hot 
food takeaways around schools was also challenged.  

 Evident that a one-size-fits-all approach is not appropriate and as drafted the 
document does not allow the necessary flexibility prescribed by National 
Planning Policy (NPPF), in terms of supporting economic growth.   

3.8 It was recommended to the Cabinet Member that the draft SPD could be re-drafted 
into a workable Development Management guidance note that can be used to 
proactively guide Hot Food Businesses to appropriate locations. This would have 
maximised the potential of the work to date to help effectively shape the 
development management process, and to provide the best outcomes for business 
and communities in terms of a clear framework for the planning decision making. 

3.9 It would have allowed for further work with Public Health to explore development of 
neighbourhood profiles to inform decision making, and to explore the role Health 
Impact Assessments could play. 

3.10 It would have allowed for engagement with colleagues in Regulatory Services (Public 
Protection) to align with work on supporting business growth and with the 
Government’s “Better Business for All” programme as supported by the Better 
Regulation Delivery Office (BRDO). 

3.11 At it’s meeting of 15 May 2015, Scrutiny Board sought some further information to be 
referred back to a subsequent meeting, to enable considered discussion of the 
issues to continue.  This included seeking an independent legal opinion on the draft 
SPD and its suitability for sound adoption by the Council.  Further input from Public 
Health colleagues was also sought.   

3.12 Public Health colleagues have advised that a recent systematic review did not find 
any evidence to support policies aimed at regulating the food environment around 
schools, and previous cross sectional studies provide little support for the notion that 
exposure to food outlets in the home, school and commuting neighbourhoods 
increase the risk of obesity in children.   

3.13 Questions about causality are likely to remain since controlled clinical trials in this 
area are unfeasible.   

3.14 However, case studies of best practice examples do exist demonstrating how the 
planning system can contribute to a healthier local environment. 

3.15 This is supported by the professional bodies Public Health England, the Local 
Government Association and the Chartered Institute of Environmental Health in their 
2014 briefing “Obesity and the environment: regulating the growth of fast food 
outlets”. This acknowledges that whilst obesity is a complex problem that requires 



action from individuals and society across multiple sectors, one important action is to 
modify the environment so that it does not promote sedentary behaviour or provide 
easy access to energy-dense food. 

3.16 On 16 July 2015 Cabinet agreed to a review of the Solihull Local Plan. 

3.17 The legal advice sought by Members is attached to this paper at Appendix A. 

4. Evaluation of Alternative Option(s)  

Option One - Adoption of SPD (as consulted)  

4.1 The consultation responses indicated that the adoption of the SPD in its current form 
could result in challenge and potentially undermine the development management 
process.  Whilst not questioning the strategic aspiration to help address health and 
well being in Solihull, this view is shared operationally by your Head of Development 
and Regulatory Management.   

4.2 The legal advice sought and provided identifies that the proposed SPD is 
unsubstantiated in its current form from an evidence point of view, and extends its 
focus across a range of issues that should be instead be effectively dealt with by way 
of planning conditions.  

4.3 More fundamentally, the SPD potentially seeks to create new policy in conflict with 
the overarching policy, which as set out at paragraph 34 of the legal advice creates 
risk of legal challenge. 

4.4 The undertakings of other Local Authorities in this policy area have also been 
reviewed. There is a recognised need to align policy proportionately with the local 
context in different parts of the Borough.  The legal advice supports the view that that 
the scale of issue with hot food takeaways in Solihull is not commensurate with the 
scale of issue in authorities which have sought to progress such a policy.   

4.5 It is noted that Gateshead recently adopted a Hot Food Takeaway SPD, and it is 
understood that up to three decisions to refuse applications under this policy are 
already subject to challenge. 

4.6 The adoption of the SPD can not be recommended at this time.  Further work on this 
policy should be reviewed in conjunction with the agreed timetable for the review of 
the Solihull Local Plan. 

Option Two - Preparation of revised SPD (in light of consultation responses 
and legal advice) 

4.7 It is remains the case that the draft SPD, and notably the work developed in 
evidence working with a variety of partners, has the potential to be reshaped.   

4.8 The legal advice sets out that the scope of the SPD as currently drafted should be 
scaled back significantly if it is to be adopted.  It should also build and be supported 
by an evidence base as to where obesity is a demonstrable issue within Solihull, and 
where such policy should apply.   

4.9 Members will note however, that a scaled back SPD, even if adopted, would 
potentially be of little substance by the time the elements that were not supported by 
the legal advice had been removed.  The legal advice was clear that in terms of 
amenity issues, to which much of the SPD seeks to add extra control, is already 



covered under policy P14 and/or planning conditions, and is thus extraneous. 

4.10 It is clear that a one size fits all approach can not be reasonably progressed, as 
there is a variable obesity issue across the Borough. 

4.11 The opportunity to monitor the outcomes of appeal challenges to other Authorities 
SPD refusals should be taken as an opportunity to let another authority bear the 
legal risk of being a test case for the Planning Inspectorate or potentially the courts, 
and then use this to inform the way forward for Solihull. 

4.12 In any case, progression of this policy must be considered in the context of Option 
Three below.  

Option Three - Review Policy P18 as part of the agreed Local Plan Review 

4.13 On 16 July 2015 Cabinet agreed to a review of the Solihull Local Plan. 

4.14 Whilst it is likely that a number of policies could remain unaltered through this 
process, there is clear scope for the detail of the current policy P18 to be 
reconsidered and strengthened.  The timeline for this would be two years.  

4.15 Any SPD adopted in the intervening period would necessarily be required to be 
reviewed following the adoption of the revised Local Plan to ensure it still is in 
conformity, and would lead to a duplication of resource if progressed in advance of 
this. 

4.16 More usefully, the establishment of a localised evidence base in this period could 
help inform the Local Plan Review process, and the reconsideration of the content of 
Policy P18 as part of that process.  Such an evidence base could also help guide 
newly establishing/or expanding business away from higher obesity risk areas as it 
develops. 

Option Four – Prepare a Development Management Guidance Note 

4.17 As previously put to Members, a Development Management Guidance Note could be 
prepared.  The weight that could be afforded to a Development Management 
Guidance Note in decision making would be limited. 

4.18 As a non statutory document however it could also provide a basis for the Authority 
to request reasonable information that the legal advice considers is beyond the 
scope of an SPD, in terms of having to be provided, however, this would require an 
evidential base to be established as set out under Option Three   

Option Five – Rely on existing Local Plan policy framework and development 
management process. 

4.19 The Council could agree to cease work on the SPD and rely on the Local Plan  
Policy P18 ‘Health and Well-being’ as well as policies on supporting main and local 
centres (P2 and P19), protecting amenity (P14), highway safety (P7 and P8) and 
respecting local character (P15 & P16).   

4.20 There is little to no risk in this approach in Planning/Development Management 
terms, however it would not address the wider aspirations of the Council to tackle 
health and wellbeing.  Where planning conditions meet the necessary tests they can 
be, as they are already, used to tackle amenity concerns. 



4.21 It is also possible through the Local List of Application requirements to seek Health 
Impact Assessments from applicants, however, this would require an evidential base 
to be established as set out under Option Three   

5. Reasons for Recommending Preferred Option 

5.1 The decision to review the Local Plan has once again shifted the footings upon 
which this issue can be considered.  Whilst it remains clear that the work to date 
provides a useful starting point, it is important to take the opportunity to evaluate 
whether an SPD remains a proportionate response, and if not, whether other more 
appropriate tools are available.  

5.2 It is important that any proposed approach provides a workable framework for 
development management decision making, and reflects the existing strength of that 
process to regulate hot food takeaway operation. 

5.3 It is important that opportunities to support managed growth are effectively balanced 
with the aspirations of existing communities. 

6. Scrutiny 

6.1 The report comes to Scrutiny Board at the request of Officers and the Cabinet 
Member for Economic Development and Land 

7. Implications 

7.1 Delivery of the Council’s Priorities 

The options/proposals in this report will contribute to the delivery of the following 
Council Priorities:  

 Improve Health and Wellbeing (Engagement with children and young people) 

 Managed Growth (Local Development Framework implementation)  

7.2 Policy/Strategy Implications – The draft SPD would have policy implications 
pertaining to Local Plan policies P2, P7, P8, P15, P16, P18 and P19.  The legal 
advice at Appendix A provides a clear position on the implications of this. 

7.3 Meeting the duty to involve - The draft SPD was subject to public consultation for a 
period of 6 weeks and complied with the statutory regulations and the Council’s 
Statement of Community Involvement.  Further public consultation may need to be 
undertaken on any revised approach that supports the adoption of a new policy. 

7.4 Financial Implications- Adoption of an SPD would be funded through existing 
budgets.  There have been no financial implications to the Council by not having an 
adopted SPD in place to date. 

7.5 Legal implications – An SPD would need to be in accordance with relevant 
legislation, national planning policy framework and planning practice guidance and 
be consistent with the adopted Local Plan.  The legal advice at Appendix A provides 
a clear position on the implications of this.  

7.6 Risk Implications – Risk of legal challenge if SPD were to be adopted in current 
draft form as set out above. 



7.7 Statutory Equality Duty - A draft Fair Treatment Assessment was consulted upon 
alongside the draft SPD and a final version has been completed.  

7.8 Carbon Management/Environmental - None as a direct result of this report.  

7.9 Partner Organisations – None as a direct result of this report.  

7.10 Safeguarding/Corporate Parenting Implications - None as a direct result of this 
report. 

7.11 Customer Impact – The consultation process has involved a wide range of 
stakeholders. 

7.12 Other implications – Continued exploration of the options will contribute to the 
objectives of the Council’s Health and Well-being Strategy. 
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